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STATEMENT OF THE PLEADINGS AND FACTS
DISCLOSING THE BASIS OF JURISDICTION

This action was conunenced by the trustee in bank-

ruptcy of the estate of Flintridge Heights, Inc., a

bankrupt, to recover the sum of $18,000.00 from the

County of Los Angeles, which smn was in the posses-

sion of the Comity under the circumstances disclosed



by the pleadings. Jurisdiction was assertedly based

upon Section 23(b) of the National Bankruptcy Act

(11 U. S. C, sec. 46(b).)

Under the allegations of the first amended com-

plaint, however, a want of jurisdiction appeared in the

District Court (Tr. of Rec, pp. 6-8), for the reason

that there was no allegation of any fact that would

have permitted the bankrupt to bring the same suit

against the County in a Federal court "if (bankruptcy)

proceedings under this title had not been instituted,"

or any allegation which w^ould bring the action within

one of the statutory exceptions listed in Section 23(b),

upon which the appellant relies.

Appellee County of Los Angeles, however, elected

to consent to the jurisdiction of the Federal court in

the matter as provided in the same subsection, and at no

time in the course of the proceedings was the jurisdic-

tional issue raised. To comply with the requirement

of section 20(b) of the Rules of this court, however,

said appellee states that the jurisdiction of the Dis-

trict Court was based upon the consent of the appellee,

and not upon the allegations of the first amended com-

plaint herein. .«*
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STATEMENT OF THE CASE: FACTS

The factual statement set out in appellant's Open-

ing Brief should be enlarged somewhat for a clear

picture of the respective legal rights and duties ex-

isting between the County and the appellant, both at

the time the basic agreement was made, and at the

present time.

Flintridge Heights, Inc. (hereinafter called ''Flint-

ridge"), approximately a year and a half prior to its

adjudication as a bankrupt, being the owner of certain

land located in the unincorporated territory of the

County of Los Angeles, filed a proposed subdivision

map with the Regional Planning Commission of the

County as a step in the process of subdividing the land

and offering it for sale to the public in the form of

building lots-, in accordance with the requirements of

the Subdivision Map Act of the State of California

(Bus. and Prof. Code, sec. 11500 et seq.). As it is

permitted by law to do, the County required the dedi-

cation of certain proposed streets within the subdivi-

sion to the public, and such dedication was offered by

Flintridge through the presentation of the subdivision

map. As one condition to the approval and acceptance

of such map and the streets indicated thereupon, the

County required that Flintridge either improve the

streets, or agTce to improve them, in accordance with

previously established standards (Bus. and Prof. Code,

sec. 11611).

Flintridge elected to enter into an agreement to im-

prove the streets, and as security for the performance
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of its obligation, deposited with the County the sum of

$18,000.00 in cash (Bus. and Prof. Code, sees. 11612,

11613) . The agreement was executed by Flintridge on

October 17, 1949 (Tr. of Rec, p. 17), and in considera-

tion thereof, the County accepted the streets and ap-

proved the map on October 25, 1949 (Tr. of Rec, pp.

35,92-93).

The agTeement provided that Flintridge, as sub-

divider, should complete its part of the agreement

within twelve months from the date of execution, in

accordance with certain plans and specifications of the

County. One of such specifications was that the streets

should be unproved to a width of thirty feet. Flint-

ridge requested that this requirement be relaxed to

twenty-six feet, but such change was never approved

by the County (Tr. of Rec, p. 113). No plans meet-

ing the standard County requirements were ever sub-

mitted to the County, and, with the exception of some

rough grading, the streets were never improved by

Flintridge within the contract year, or thereafter (Tr.

of Rec, p. 78).

Flintridge was adjudicated a bankrupt on May 23,

1951 (First Amended Complaint, par. I; Tr. of Rec,

p. 6). The County has not imjjroved the streets (Tr.

of Rec, p. 78), and there has been no further attempt

on the part of anyone to improve any part of the sub-

division since the adjudication.

The estimated cost of the street improvement at the

time the agreement was made was $18,000.00. The esti-

mated cost of the same Avork as of September 17, 1951,



had risen to $27,817.80 (Tr. oi Rec, pp. 71, 76).

The $18,000.00 remains in the possession of the

County.

STATEMENT OF THE CASE: LEGAL ISSUES

The position of the County was not "ambiguous"

at the time issue was joined, as the term is used by

appellant (App. Op. Br., p. 5). Such position was

then, and is now, that the appellant was entitled to no

relief whatever under the pleadings and proof as they

appear in this action, and that until such time as a

change in the factual situation occurs, the status quo

should be maintained as to the sum involved.

Insofar as the relationship between the bankrupt

and the County is concerned, the legal issues apparently

raised by the appellant are these, in the order of their

significance

:

I. Has the appellant any right to the return of the

$18,000.00 in the possession of the County to the bank-

rupt estate'?

II. Was the first amended complaint properly one

in declaratory relief, and was the trial court under a

duty to so consider it?

III. If it was, did the trial court err in refusing to

decide more than that plaintiff and appellant was enti-

tled to take nothing as against the defendant County,

and that the County was thus entitled to judgment

against plaintiff for such relief as it prayed for in its

answer ?
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POINT I.

THE APPELLANT WAS NOT ENTITLED TO A
JUDGMENT AGAINST THE COUNTY UNDER
ANY THEORY OF THE CASE AS PRESENTED
BY THE PLEADINGS AND PROOF.

A. The case is governed by elementary principles of con-

tract law.

This appeal may be best characterized by the sin-

gular fact that appellant's research has apparently

failed to disclose, for use in his brief, a single case, stat-

ute, or other authority that supports his contentions.

To this extent, at least, it reflects even less merit than

did the factual case presented to the trial judge.

Flintridge, now bankrupt, made a contract with the

County. That contract provided that, in consideration

for the Comity's approval of the subdivision map prof-

fered by Flintridge, and its acceptance of the streets

offered thereby for dedication, Flintridge agreed to

improve the streets within a year. To secure its per-

formance of the agreement, Flintridge deposited $18,-

000.00 with the County, said sum being the estimated

amount of improvement at that time.

Transcript of Record, p. 17; see Business and

Professions Code sees. 11611, 11612, 11614.

Under the contract, time was not stated to be of the

essence, and the "fifth" provision thereof expressly

gave the County the right to extend the time within

which Flintridge was to complete performance there-

under, without affecting the validity of the contract.



In reliance upon Flintridge 's promise, County ap-

proved the map and accepted the streets as public

streets, thus rendering performance of its duty under

the contract.

Flintridge failed to perform its duty thereunder

within the agreed time for completion. There is not a

shred of evidence to indicate that the County pre-

vented Flintridge from rendering performance on its

part without good and sufficient reason, nor was the

issue raised by the pleadings. On the contrary, it ap-

pears affirmatively in the record that Flintridge made
no effort to meet established County standards for the

width of the improved portion of the streets, which was

at all tunes required to be thirty feet.

(Tr. of Rec, pp. 54, 68, 96, 108, 113.)

That sucli standards and conditions may be imposed

upon a subdivider in the public interest is well settled

in this state.

Ayers v. City Council of Los Angeles (1949),

34 Cal. (2d) 31, 42, 207 P. (2d) 1.

At the end of the contract year, the County might

have elected to treat Flintridge 's failure to perform as

a breach, and proceeded either to bring an action for

breach of contract without more, or to itself put in the

improvements on what had then become public streets

by dedication, making use of the $18,000.00 on deposit.

It elected to do neither, but rather chose to keep the con-

tract alive in the hope that Flintridge would honor its

obligation at a later date as a means of rendering its
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own subdivision saleable to buyers in the open market.

It was, and remains, obvious to all that the improve-

ment of these streets is a practical condition precedent

to any such sale, in view of the topography and condi-

tion of the land.

(Tr. of Rec, p. 68; Def. Ex. "A".)

There can be no doubt of the County's right to

make such an election, as the pai'ty not in default.

Alder v. Drudis (1947), 30 Cal. (2d) 372, 381,

182 P. (2d) 195.

This is particularly true, and has long been the law of

California, where time is not made '

' of the very nature

and essence of the contract."

HolUday v. West, (1856) 6 Cal. 519, 527;

Central Oil Co, etc. v. Southern Refining Co,,

(1908) 154 Cal. 165, 167, 97 P. 177;

Schwartz v. Teimiz, (1946) 77 Cal. App. (2d)

258, 264, 175 P. (2d) 246.

B. The County has been damaged by the failure of

Flintridge to perform its part of the agreement.

Appellant infers that the County was not damaged

by Flintridge 's failure to improve the streets as it con-

tracted to do, and states that the County "made no

attempt to prove the quantum of damage, if any which

the County would suffer by reason of the bankrupt's

failure to pave the roads" (App. Op. Br., p. 8). Both

inference and statement are in error.
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' Upon the acceptance by tlie county of the highways

offered for dedication the county became liable for any

injuries to person or property which might result from

their dangerous or defective condition, a condition

which would not exist if they were improved in accord-

ance with the contract. Under the contract the county

was entitled to have these highways so improved, and

this right was of value equal to the cost of the work. The

contract having been breached by a failure to perform,

the comity was entitled to a sum equal to the cost of the

uncompleted portion of the work; and the county was

not required to complete stich work before it was enti-

tled to recover damages ..." (Emphasis added.)

County of Los Angeles v. MargiiUs, (1935) 6

Cal. App. (2d) 57, 59, 44 P. (2d) 608.

The only difference between the Mmgulis case and the

one at bar is that, there, the County had elected to treat

nonperformance under an identical contract as a

breach, and sued for damages. Here, however, the

County did present evidence as to the damage it sus-

tained, namely the cost of completing the work of street

improvement in the Flintridge tract.

Tr. of Rec, pp. 71-76, inch

It did not, however, seek affirmative relief.
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C. Appellant in effect seeks a rescission of the contract

in order to retrieve the Flintridge deposit.

It is the law that "a party to a contract who has de-

faulted cannot seek rescission. Rescission is not allow-

able where the party demanding it cannot or does not

restore the other party to the condition he would have

been in but for the contract.
'

'

Joshua Tree Townsite Co. v. Joshua Tree Land

Co., (1950) 100 Cal. App. (2d) 590, 596, 224

P. (2d) 85.

Obviously, Flintridge or appellant cannot restore the

County to the position it held prior to its acceptance

of the streets in question, with the correlative assump-

tion of liability for their condition under the terms of

Grovernment Code section 53051 et seq.
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POINT II.

THE FIRST AMENDED COMPLAINT WAS NOT
ONE FOR DECLARATORY RELIEF, AND THE
TRIAL COURT WAS UNDER NO DUTY SO TO
CONSIDER IT.

Appellant proffers the point in his opening brief

(at p. 8) that the trial court "avoided" a "problem for

judicial solution" in its conclusion that he had no right

to the sum in question and was not entitled to any relief

against the County. His reason seems to be that be-

cause he brought an action to secure a declaratory judg-

ment, the court erred in not spelling out to a greater

degree why he was not entitled to the money.

It is submitted by the County that the first and only

recognizable earmark of an action for declaratory relief

in this case is to be found in appellant's brief (at pj). 1,

8), where he now puts such a label ui^on it.

Neither the complaint nor the first amended com-

plaint contain a word about declaratory relief, and

neither the substance nor the form thereof appear any-

where in the record. In paragraph YI of the first

amended complaint (Tr. of Rec, p. 8), the statement

is made that "an actual and justifiable (sic) contro-

versy has arisen among the parties hereto as to who
is entitled to said smn of $18,000.00.

'

' The existence of

a controversy, however, would appear to be the crux

of every lawsuit, and that fact alone surely does not

transform every lawsuit into one for declaratory relief.



12

Aehm Cas. & Surety Co. v. Quurles, (CCA 4,

1937) 92 F. (2d) 321, 324.

Proceeding to the prayer in the first amended com-

plaint, there appears no demand that the rights and

obligations of the parties under the street improve-

ment contract be adjudicated pursuant to the law that

appellant for the first time cites at page 1 of his brief.

Compare M.G.M. Corp, v. Fear, (CCA 9, 1939)

104 F. (2d) 892, 899.

The prayer is simply for a money "judgment in the

smn of $18,000.00 . . . ; That none of the defend-

ants is entitled to any part of said smn ; . . . 4. For

such other, further and different relief as the Court

may seem (sic) just and proper in the premises."

cf. Orloff V. Metropolitan Trust Co., (1941) 17

Cal. (2d) 484, 110 P. (2d) 396.

Concededly, the Federal Rules of Cvil Procedure pro-

vide that a party is not confined to the type of relief

he prays for if the court finds him entitled to other

relief.

F. R. C. P., rule 54 (c), 28 U.S.C.

Borchard states: ''The prayer for relief is not con-

trolling, and in an obverse case a prayer for a declara-

tion need not be granted if the court considers it 're-

dundant and immaterial,' i.e., completely merged in

cm action for money" (emphasis added).
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Borcliard, ''Declaratuiy Judgments," (1941)

p. 426, citing Triff v. Natl. Bronze <& Alumi-

num Foundry Co., (Ohio St. 1939) 20 N. E.

(2d) 232, 238.

In the present case, the trial judge had only the prayer

for $18,000.00 before him, merged only with the undis-

closed intent to seek declaratory relief which appel-

lant makes public for the first time on appeal. That

prayer is indicative of what appellant must be deemed

to have been seeking when he filed his action, just as

the record is indicative of what he sought when he tried

the case in the District Court. If, with the clairvoy-

ance that is an asset of our ablest jurists, the trial judge

divined that plaintiff was really seeking declaratory

relief, he was under no duty to grant it.

The very wording of the Federal declaratory judg-

ment statute vests in the trial court discretion in the

granting of declaratory relief, and there is ample au-

thority to the effect that such a judgment, like other

forms of equitable relief, should be granted only as a

matter of judicial discretion, exercised in the XJublic

interest.

Eccles V. Peoples Bank of Lakewood Village,

California, (1947) 333 U. S. 426, 92 L. Ed.

784 (rehg. den. 333 U. S. 877, 92 L. Ed. 1153).

The County does not contend that, under the liberal

rules and policy of civil procedure adopted for United

States courts, the District Court in this case could not

have treated the first amended complant as one for
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declaratory relief in tlie exercise of its discretion, had

such a desire of the plaintiff and appellant been indi-

cated at any tinie during the trial. But it was clearly

under no duty to so plead and prove his case for hun,

especially where no better showing of merit was made

at the trial. Consequently, if the trial court was aware

of any such intent, in its discretion it treated the action

as one for the recovery of money, and made its find-

ings and judgment accordingly.

The County respectfully calls to the attention of

this court, as an additional manifestation of the cor-

rectness of the foregoing contentions, the fact that

when appellant filed his "Objections to Findings of

Fact and Conclusions of Law" with the District Court,

he made no objection whatever to what he now terms,

on appeal and for the first time, the avoidance of duty

by the District Court in the matter of a declaration of

the rights of the parties.

Tr. of Rec, pp. 37-38.

Nor does this alleged failure to make such a declara-

tion appear as an assignment of error in appellant's

"Statement of Points" filed with this court.

Tr. of Rec, pp. 121-122.

The County therefore submits that the jurisdiction

of the trial court to hear the case as one for declaratory

relief was not "properly invoked," as appellant puts it,

and that the court was under no duty to so consider it,

and that, in any event, its alleged faihire to do so is

not properly raised for the first time on appeal.

I



15

POINT III.

ASSUMING, FOR THE PURPOSE OF ARGUMENT
ONLY, THAT THE FIRST AMENDED COM-
PLAINT WAS FOR DECLARATORY RELIEF,

APPELLANT WAS NOT ENTITLED AS A MAT-
TER OF RIGHT TO A MORE COMPREHEN-
SIVE JUDGMENT.

Where a declaratory judgment will serve a useful

purpose in clarifying and settling legal relations in

issue, and when it will terminate and afford relief from

the uncertainty, insecurity and controversy giving rise

to the proceeding, such a judgment may be rendered.

The matter is discretionary, and is controlled by the

personal judgment of the trial judge.

Delno V. Market St. Ry. Co., (CCA 9, 1942) 121

F. (^d) 965, 968.

Such discretion exists, not only in deciding whether

or not to exercise jurisdiction, but in the matter of

whether relief should be granted after jurisdiction is

assmned as well.

Aet)ui Cas. <f Suretif Co. v. Quarles, (CCA 4,

1937) 92 F. (2d) 321, 324.

It would appear that the extent of such relief is equally

within the court 's discretion. Here, if the first amended

complaint is treated for the purpose of arg-ument as

one for declaratory relief, it must be assumed that

the court, in view of the record, apparently felt that

appellant had no rights to the sum in dispute as the
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situation stood at that tiiiie, especially in view of the

fact that Flintridge had ultimately been adjudicated

a bankrupt and that no evidence one way or the other

was offered to show whether appellant would or could

fulfill Flintridge 's obligation to unprove the streets

as a preliminary to realizing a return from the sale

of the subdivided property. It must therefore be

assumed that the trial judge followed the course estab-

lished in the same court and upheld on appeal to this

court in such matters

:

"It is well established law that the granting of a

declaratory judgment lies considerably within the

discretion of the court, after mature consideration

of all of the circmnstances of the case. The rem-

edy of declaratory relief, while created by statute,

is one based largely on equitable considerations

and the view is now well established that where the

court has heard all of the facts and has considered

the legal relationships of the parties, it may, in its

sound discretion, refuse to render a declaratory

judgment, if it seems to the court that the basis

for relief has been insufficiently established. Bor-

chard. Declaratory Judgments, pp. 99, 107 et seq.,

and cases there cited ; 16 Am. Juris. 287 and cases

there cited; Ohlinger's Fed. Practice, Vol. 3, p.

775. . . .
''

Liimherman's Mid. Cas. (Jo. v. Melver, (D. C.

S. D. Cal., 1939) 27 F. Supp. 702, 706, aff 'd.

110 F. (2d) 323, cert. den. 311 U. S. 655.

Here, it is quite clear from the record that the basis

for any relief was not sufficiently established, and that
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appellant as plaintiff failed to carry the burden of

proof necessary to establish any right whatever as of

the time of, and situation as it existed at, the trial. This

obligation was still his despite the fact that neither of

the defendants asked for any affirmative relief.

Pacific Portland Cement Co. v. Food Mach. <&

Chem. Corp., (CCA 9, 1950) 178 F. (2d) 541,

546-547

;

Reliance Life his. Co. v. Burgess, (CCA 8,

1940) 112 F. (2d) 234.

Hence, the trial judge in his discretion elected to leave

the matter in statu quo, except to determine that there

was to be no recovery by appellant from the defendants

at that time. His election is reflected in his findings of

fact, which "shall not be set aside unless clearly erro-

neous.
'

'

F.R.C.P., rule 52(a), 28 U.S.C.A.

Since appellant represented the defaulting party

without excuse under the contract upon which he sued,

it would not appear that he has the slightest right to

complain that the trial court went no farther in its dis-

cretion than to deny his right to recovery or to other

relief. No valid reason has been offered to this court

why appellant thinks such discretion was abused, even

under this theory of the case.
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CONCLUSION

It is therefore respectfully submitted that the judg-

ment of the trial court should be affirmed, and this

appeal dismissed, as to appellee County of Los Angeles.

HAROLD W. KENNEDY, County Counsel

and

MILNOR E. GLEAVES, Deputy County Counsel

Attorneys for Appellee, County of Los Angeles.


